CITY OF DELAFIELD
MEETING AGENDA
LAKE WELFARE COMMITTEE
Chair: Mike Hausman
Members: Jerry Dunnick, Gayle Gaborsky, Dave Greenway, Ald Phil Kasun, Susan McVey, Mark Millot, Paul
Price,Sarah Reardon, Louis Scopp, Don Tills
Wednesday March 9, 2022

6:00 PM

City Hall, Council Chambers
500 Genesee St.

Regular Meeting
1. Call to Order
2. Pledge of Allegiance
3. Roll Call
4. Approve minutes
A. January 12, 2022 regular meeting
5. Citizen Comments
6. Unfinished Business
Discussion and possible action on the following items:

A. SEWRPC study: Follow-Up Items
• Focus on Natural Hydrology and inflows to the lake.
• Further study on the SEH map discussed at December meeting.
B. “Welcome to the Lake” program.
C. Updates to the Lake Welfare Committee web page and the Lake Management web page on the
City of Delafield website
D. SEH discussion regarding follow-up letter pertaining to raingardens.
7. New Business
Discussion and possible action on the following items:

A. Nagawicka Bay Sailing Club interest in placing mooring buoys adjacent to existing pier.
B. Goose Egg Oiling proposal from the US Dept of Agriculture.
C. Unanticipated emergency reparations to Nagawicka Lake Dam.
8. Requested Future Agenda Items
9. Correspondence
10. Adjournment
All meetings of the Lake Welfare Committee are public meetings. The meeting of the Committee is a working session for the Committee itself,
and, outside of the Citizens Comments section, discussion by those in attendance is limited to Committee members, staff and others that may be
a party to the matter being discussed.
AMERICANS WITH DISABILITIES ACT NOTICE: Upon reasonable notice (at least 72 hours in advance) the City will furnish appropriate auxiliary
aids and services when necessary to afford individuals with disabilities an equal opportunity to participate in and to enjoy the benefits of a service,

program or activity provided by the City.
NOTICE OF POSSIBLE QUORUM: It is possible that members of and possibly a quorum of members of other governmental bodies of the
municipality may be in attendance at the above-stated meeting to gather information: no action will be taken by any governmental body at the
above-stated meeting other than the governmental body specifically referred to above in this notice.
Clerk: MS

Posted: 1/07/2022

X City Hall Bulleting Board

X Website

11.
Office: (262) 646-6220 - E-Mail:– www.cityofdelafield.com

X Notified Media

BEFORE THE
STATE OF WISCONSIN
DIVISION OF HEARINGS AND APPEALS
Investigation on Motion of the
)
Department of Natural Resources of an )
Alleged Unlawful Placement of a
)
Structure on the Bed of Lake Nagawicka,)
Waukesha County, WI, by Richard J.
)
Kaerek, Individually, d/b/a R & M
)
Investments, Ltd., and as an Officer of)
the Nagawicka Bay Sailing Club Owners )
Association, Inc., and Nagawicka Bay
)
Sailing Club Owners Association, Inc. a)
Domestic Corporation
)

Case No. 3-SE-91-001

FINDINGS OF FACT, DISCUSSION, CONCLUSIONS OF LAW AND ORDER
On April 3, 1991 the Division received a request for hearing
from the Department of Natural Resources pursuant to sec.
30.03(4)(a ), Stats., alleging that Richard J. Kaerek,
individually and as an officer of the Nagawicka Bay Sailing Club
Owners Association, and the Nagawicka Bay Sailing Club owners
Association, Inc., a domestic corporation, by Robert Mlynarek,
President, placed a structure on the bed of Lake Nagawicka
located in the SE 1/4, Section 5, Township 7 North, Range 18
East, Village of Nashotah, Waukesha County, Wisconsin for the
purpose of maintaining a pier with eight boat slips without
having obtained a permit from the Department of Natural Resources
pursuant to Section 30.12, Stats.; and alleging further that the
placement of the structure constituted a violation of sections
30.12, 30.13, and 30.294, Stats.
Pursuant to notice issued on April 5, 1991, a hearing was
commenced in Waukesha, Wisconsin on May 8 and 9, 1991, before
Hearing Examiner Matthew J. Devlin, Division of Hearings and
Appeals. The hearing was adjourned and reconvened on June 17,
18, 21, 24, 25, September 16, 17, 1991, and completed October 1,
1991, in Madison, Wisconsin. The final post-hearing brief was
filed on April 9, 1992.
Pursuant to secs. 227.47 and 227.53(1) (c), Stats, the
following persons are certified as the parties to this
proceeding:
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Wisconsin Department of Natural Resources, by
Attorney Michael Cain
Bureau of Legal Services
101 S. Webster
Madison, WI 53707-7921
The Nagawicka Bay Sailing Club owners Association, by
Attorney H. Stanley Riffle
Arenz, Molter, Macy & Riffle
Waukesha, WI 53187-1348
The Nagawicka Kettle Preservation Society, by
Attorney Michael P. Carlton
von Briesen & Purtell, S.C.
411 E. Wisconsin Ave., Suite 700
Milwaukee, WI 53202-4470
R & M Investments, Ltd., by
Richard J. Kaerek
2719 South 60th Street
Milwaukee, WI 53219-3152
Richard J. Kaerek also appeared individually
James Kirk
27030 Hart Drive
Wind Lake, WI 53185
Ronald Q. Hettwer
2434 Woodland Park Drive
Delafield, WI 53018-1040
FINDINGS OF FACT
1.
Lake Nagawicka is a 1,026 acre lake located in Waukesha
County, Wisconsin, with 7.6 miles of total shoreline. The north
37 acres of the lake form a kettle or bay which connects to the
main body of the lake via a navigable channel. The western and
northern shores of the kettle are covered by a 13 acre Tamarack
bog which is about 450' wide. While Lake Nagawicka is navigable,
the bog itself is not. The north shore of the kettle is owned by
the Department of Natural Resources ("the Department"). The bog
is the only undeveloped area of lakeshore.
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2.
The Nagawicka Bay Sailing Club Owners Association is an
association of individuals and whose membership comprises the
owners of the 63 individual lots in the Nagawicka Bay Sailing
Club real estate subdivision located in Waukesha County,
Wisconsin. Its membership includes R & M Investments, Ltd., and
Richard J. Kaerek who retain title to the unsold lots in the
development. These respondents will be referred to hereafter
collectively as "the NBSC" and any necessary distinctions shall
be noted.
3.
The Department conducted an ordinary high water mark ("OHWM)
survey of the NBSC property and the adjacent area. The entire
bog was determined to be below the OHWM based upon erosion marks
and on the change in vegetation from upland forms to aquatic
vegetation particular to bogs.
4.
The NBSC owns a parcel of land adjacent to the individual
lots in the development and riparian to about 1300 feet of the
western shore of the kettle at the north end of Lake Nagawicka.
The bog extends the full length, and beyond, the riparian lot's
eastern boundary. While it varies over the length of the
property, it is approximately 250' from the uplands across the
bog to the open water.
5.
In the summer of 1990, a pier was installed on Lake
Nagawicka from above the Ordinary High Water Mark on the NBSC
property, across 137 1 of the bog to an oak knoll, then on 88 1 to
the open water. This path is traversed by wooden boards,
approximately 8 11 wide, placed end to end directly on the bog mat.
At the end of the boards and at the edge of the bog a 3.5' wide
pier extends 56 1 into the open water perpendicular to the bog's
edge. This portion of the pier is supported by pilings and has
connected to it two 2 1 wide "tees" about 33' in length. The
structure permits the docking of eight boats.
6.
The NBSC has indicated its desire to place a total of 34 to
63 slips on a total of four similar structures all interconnect
by a system of 3.5 foot "boardwalks," raised walkways supported
by pilings, leading from the upland to the slips. It is
anticipated that such a boardwalk would replace the system of
boards which have been placed directly on the bog mat.
7.
A man-made earthen dam exists at the southwest corner of
Lake Nagawicka. By order of the Department dated December 10,
1979, the water level at the dam is to be maintained as close as
possible to elevation 98.7 feet, PSC Datum, between May 15 and
October 15.
8.
On May 6, 1991, the staff gauge at the dam read 98.71', PSC
datum. on that same date, the Department measured the water
depth along the pier. All of the measurements taken farther than
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may be. Whether the plan is to place an additional finger pier
or four multiple piers, the record is sufficient to conclude that
a permit must be obtained under sec. 30.12, Stats., prior to any
construction of additional structures.
The NBSC argues that the number of individual owners of the
riparian lot dictates a expansion of the right to access, that
reasonable access for a lot owned by 63 people mandates an
unrestricted right to construct 63 slips within the line of
navigation. This argument is rejected. The number of owners,
the amount of shoreline owned, and the nature of the near shore
area are factors to be considered when assessing riparian and
public rights. However, no one factor is controlling.
·In this particular case, the NBSC took possession of the
riparian property with legal and actual notice that its right to
access could be subordinated to the public interest in the
ecologically significant bog offshore of the property. As
previously stated the detriments to public rights (other than to
the boards placed on the mat and the length of the pier) do not
rise to a level justifying totally denying the NBSC access to
navigable water. But the question is· a close one. Had the
burden of proof been on the respondents rather than the
Department, significantly more restrictive limitations might have
been imposed.
This decision, as required by Kozmatka, outlines how the
NBSC can correct the problems and enjoy its right to access
without further litigation under sec. 30.13, Stats. The number
of riparian owners and the length of shoreline notwithstanding,
the substantial potential of significant harm from additional
structures warrants the supervision of the Department. If the
NBSC feels that the access is insufficient, it may petition for
more slips through the sec. 30.12 permit process. The very
purpose of the permitting process is to evaluate specific plans
submitted by the applicant. Defining specific practical
parameters to ensure the quality of the environment is difficult
in the abstract. It would be inappropriate for this hearing to
supplant the permitting process with regard to possible future
expansion. Such guidance is not mandated by Kozmatka.
Nonetheless the record is sufficient to establish that future
expansion in the number of slips will present the potential for
detriment to the public interest and therefore sec. 30.12
procedures are appropriate.
CONCLUSIONS OF LAW

1. The Division has jurisdiction over the controversy and
the parties, and has the authority to order any of the parties to
perform or refrain from performing acts as necessary to fully
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vegetation and which does not interfere with public rights;
and
6. The NBSC is enjoined from constructing any piers or
boardwalks other than as described herein below the OHWM
without first receiving a permit from the Department under
sec. 30.12, Stats.

Dated at Madison, Wisconsin on August 12, 1992.
STATE OF WISCONSIN

DIVISION OF HEARINGS AND APPEALS

5005 University Avenue, Suite 201
Madison, Wisconsin 53705
Telephone:(608) 266-7709
FAX:(608) 267-2744
By:

Matthew J
Administra

Judge

Version 7/2019

WS Agreement Number: ________________-RA
WBS:______________________________
COOPERATIVE SERVICE AGREEMENT
between
CITY OF DELAFIELD (LAKE NAGAWICKA) (Cooperator)
and
UNITED STATES DEPARTMENT OF AGRICULTURE
ANIMAL AND PLANT HEALTH INSPECTION SERVICE (APHIS)
WILDLIFE SERVICES (WS)

ARTICLE 1
The purpose of this agreement is to cooperate in a wildlife damage management project as described in the attached Work Plan.
ARTICLE 2
APHIS-WS has statutory authority under the Acts of March 2, 1931, 46 Stat. 1468-69, 7 U.S.C. §§ 8351-8352, as amended, and December 22,
1987, Public Law No. 100-202, § 101(k), 101 Stat. 1329-331, 7 U.S.C. § 8353, to cooperate with States, local jurisdictions, individuals, public and
private agencies, organizations, and institutions while conducting a program of wildlife services involving mammal and bird species that are
reservoirs for zoonotic diseases, or animal species that are injurious and/or a nuisance to, among other things, agriculture, horticulture, forestry,
animal husbandry, wildlife, and human health and safety.
ARTICLE 3
APHIS-WS and the Cooperator agree:
1. The Cooperator will provide payment “at the time of service” to “USDA, APHIS” in the amount of $1,400.00.
2. The performance of wildlife damage management actions by APHIS-WS under this agreement is contingent upon a determination by
APHIS-WS that such actions are in compliance with the National Environmental Policy Act, Endangered Species Act, and any other
applicable federal statutes. APHIS-WS will not make a final decision to conduct requested wildlife damage management actions until it has
made the determination of such compliance.
3. Nothing in this agreement shall prevent APHIS-WS from entering into separate agreements with any other organization or individual for the
purpose of providing wildlife damage management services exclusive of those provided for under this agreement.
4. The Cooperator certifies that APHIS-WS has advised the Cooperator there may be private sector service providers available to provide
wildlife damage management services that the Cooperator is seeking from APHIS-WS.
5. The performance of wildlife damage management actions by APHIS-WS under this agreement is contingent upon a determination by
APHIS-WS that such actions are in compliance with the National Environmental Policy Act, Endangered Species Act, and any other
applicable federal statutes. APHIS-WS will not make a final decision to conduct requested wildlife damage management actions until it has
made the determination of such compliance.
6. The cooperating parties agree to coordinate with each other before responding to media requests on work associated with this project.
ARTICLE 4
This agreement is contingent upon the passage by Congress of an appropriation from which expenditures may be legally met and shall not obligate
APHIS-WS upon failure of Congress to so appropriate. This agreement also may be reduced or terminated if Congress only provides APHIS-WS
funds for a finite period under a Continuing Resolution.
ARTICLE 5
Pursuant to Section 22, Title 41, United States Code, no member of or delegate to Congress shall be admitted to any share or part of this agreement
or to any benefit to arise there from.
ARTICLE 6
APHIS-WS assumes no liability for any actions or activities conducted under this agreement except to the extent that recourse or remedies are
provided by Congress under the Federal Tort Claims Act (28 USC 1346(b), 2401(b), 2671-2680). This agreement is not a procurement contract (31
U.S.C. 6303), nor is it considered a grant (31 U.S.C. 6304). In this agreement, APHIS-WS provides goods or services on a cost recovery basis to
nonfederal recipients, in accordance with all applicable laws, regulations and policies.
This agreement shall become effective April 1, 2022 and shall continue until December 31, 2022. This agreement may be amended or terminated at
any time by mutual agreement of the parties in writing. Further, in the event the Cooperator does not, for any reason, provide necessary funds,
APHIS-WS is relieved of the obligation to provide services under this agreement.
As required by Debt Collection Improvement Act of 1996:
Cooperator’s Tax ID No.: 39-6028752
APHIS-WS’s Tax ID: 41-0696271
Cooperator Name/signer, Address
City of Delafield (Lake Nagawicka)
500 Genesse Street
Delafield, WI 53018

Cooperator’s Signature

APHIS-WS State Office/signer, Address
USDA, APHIS, Wildlife Services
732 Lois Drive
Sun Prairie, WI 53590

Date

APHIS-WS State Director’s Signature

Date

WORK PLAN
Wildlife Species:

Canada Goose (Branta canadensis) and/or Mute Swan (Cygnus olor)

Description of Damage: Canada Goose and/or Mute Swan nesting poses unacceptable negative impacts to human safety at the project site, due
to aggressive geese and/or swans causing injury or the potential for injury to people associated with the site. Additionally, the presence of goose
nesting also contributes to the over population of geese and unacceptable accumulations of feces and property damage through grazing,
trampling, and feces accumulations. Mute swans are a non-native species in Wisconsin and compete for resources (i.e., food, nesting sites,
habitat) with native waterfowl.
Location: Lands within the City of Delafield, primarily Lake Nagawicka, Waukesha County, Wisconsin
Services Provided: APHIS-WS, was requested by the cooperator to conduct a Canada Goose and/or Mute Swan nest/egg oiling project to
reduce the number of Canada Geese and/or Mute Swans using properties on Lake Nagawicka and stop recruitment to the population. APHISWS personnel will oil and/or remove goose and/or swan nest(s) including nesting material and eggs contained within the nest(s) under authority
of a State of Wisconsin Canada Goose nest/egg depredation permit issued to the CITY OF DELAFIELD. Permits are not needed for the
removal of Mute Swan nests and eggs, however authority will have to be granted to APHIS-WS by the Wisconsin DNR. APHIS-WS will
dispose of eggs and nesting material in accordance with Federal and state requirements. APHIS-WS will comply with all necessary
recordkeeping requirements, including compliance with the National Environmental Policy Act.
The Cooperator and APHIS-WS Agree:
•
All activities will be conducted according to Federal, and applicable State and local laws, regulations, permits, and other
authorities.
•
The cooperator will respond to all media, public, and residential requests for information.
•
The cooperator will grant APHIS-WS the use of boat launch facilities at no charge.
•
The cooperator will provide APHIS-WS with a detailed map of property ownership adjacent to Lake Nagawicka.
•
The cooperator will acquire written permission from Lake Nagawicka residents interested in allowing APHIS-WS access to their
property to manage Canada Goose and/or Mute Swan nests and will notify APHIS-WS of properties that permission was not
granted. APHIS-WS will only conduct nest management activities where written permission was granted.
•
APHIS-WS will assist the cooperator with obtaining a State of Wisconsin Canada Goose nest/egg depredation permit and will
provide information to report for the annual report, as required. The cooperator will provide APHIS-WS a copy of their State of
Wisconsin Canada Goose nest/egg permit.
•
APHIS-WS, on behalf of the CITY OF DELAFIELD, will register on the USFWS web site for all Canada goose nest/egg activities
as required under the State of Wisconsin Canada Goose nest/egg depredation permit.
•
Signature of this agreement authorizes APHIS-WS to act on behalf of the CITY OF DELAFIELD for permitted activities.
•
Canada Goose nests and eggs will be disposed of humanely, according to permit authorities. Geese, nests, and/or eggs will not be
relocated elsewhere.
The cooperator will be responsible for establishing an integrated wildlife damage management plan at their discretion to prevent future negative
impacts by Canada Geese after APHIS-WS has conducted their initial egg and nest removal, unless the cooperator requests an additional
Cooperative Service Agreement from APHIS-WS to implement such a plan or conduct further actions.

FINANCIAL PLAN

Cost Element
Personnel Compensation
Travel
Vehicles
Other Services
Supplies and Materials
Equipment
Subtotal (Direct Charges)
Pooled Job Costs
Indirect Costs

Full Cost

11.00%
16.15%

$1,038.00
0
$88.00
0
$20.00
$60.00
$1,206.00
0
$194.00

Agreement Total
$1,400.00
The distribution of the budget from this Financial Plan may vary as necessary to accomplish the purpose of
this agreement, but may not exceed: $1,400.00.

Financial Point of Contact/Billing Address:
Cooperator Name, Address, Phone Number, Email

APHIS-WS State Office Name, Address, Phone Number, Email

Molly Schneider, City Clerk
City of Delafield
500 Genesse Street
Delafield, WI 53018
262-646-6220
mschneider@ci.delafield.wi.us

Tina Stott, Budget Analyst
USDA, APHIS, Wildlife Services
732 Lois Drive
Sun Prairie, WI 53590
608-837-2727
Tina.stott@usda.gov

City of Delafield Lake Welfare Committee
March 4, 2022
Nagawicka Lake Dam Reparations
City notification:
https://www.cityofdelafield.com/CivicAlerts.aspx?AID=484

