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CITY OF DELAFIELD BOARD OF ZONING APPEALS MEETING MINUTES

Call Board of Zoning Appeals Meeting to Order
Sawall called the meeting to order at 6:00PM.
Pledge of Allegiance
The Pledge of Allegiance was recited.
Roll Call for the Thursday, June 29, 2018 Board of Zoning Appeals Meeting:
Present
Absent
Marty Sawall, Chair
Gerry Holton
Thomas Hoffmann
Jeff Krickhahn
Al Johnson
Jeff Krajacic
George Bogdanovich
1.

Approve minutes of the February 9, 2017 Board of Zoning Appeals meetings.
JOHNSON MOVED TO APPROVE THE FEBRUARY 9, 2017 BOARD OF ZONING
APPEALS MEETING MINUTES AS PRESENTED. HOFFMANN SECONDED THE
MOTION. THERE WAS NO FURTHER DISCUSSION. ALL WERE IN FAVOR.
MOTION CARRIED.

2.

Unfinished Business – None.

3.

New Business
a.

Discussion and action on Case 795: Appeal of Ronald and Sally
Hammerschlag, owners, to develop floor area in lower level at 1620 West
Shore Dr, Tax Key # 0786.008. The parcel is zoned RL-2. Maximum RL-2
floor area ratio is 30%. Proposed addition of 897 sq ft will exceed
maximum allowable floor area by approximately 897 sq ft in violation of
Section 17.39(9)(m) of the City of Delafield Zoning Code.
Tim Langer, attorney for the applicants and Ronald and Sally
Hammerschlag, applicants, were present. A letter from his office had been
provided after distribution of the epacket for this meeting. (Clerk’s note: The
submitted document is attached to these minutes.) Langer provided two photo
exhibits for the Board. The Hammerschlags had purchased their house in 2017
from a previous owner. The house was constructed in 2005 as noted in a
building permit issued by the City of Delafield. There were three areas approved
as noted in Exhibit A including a bathroom, a staircase and set of sliding glass
doors. The intervening space had electricity and lighting, was served by an exit
door and included habitable space.
Krajacic questioned the finished and unfinished number of square feet included
in the approved house plan in 2005 and what was in existence at this time.
Langer explained what was known was that the submitted plan had been
approved. If the Building Inspector had calculated the floor area ratio (FAR), it
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remained unclear; only that the submitted plan was reviewed and approved by
the Building Inspector. The portion of the house that was unfinished was unclear
because it was undefined in the ordinance
Krajacic noted the FAR always applied in all applications with 30% unless there
was a hardship. As he calculated the highlighted spaces in his diagram, the first
floor upstairs and the garage equated to 30% of the space. Hoffmann assumed
that at the time of construction the proper FAR square footage (sf) was applied.
Langer noted this was probably true; however, there was no documentary
evidence. The highlighted information came with approval grants at the time the
house was first built and approvals were built first. The new owners were left
with only the ability to transit from finished to finished space through the
basement. Langer contended that 897 sf was implicitly approved at the time to
be served by the bathroom, set of stairs and exterior exit.
Krajacic questioned how the building inspector could have then made an
assertion about the overage on the FAR. Langer explained finished space was
not defined as a term in the ordinance, so he had concluded the space being
referenced was not finished space. He was asking to finish the space that was
included in the original approval.
Krajacic explained that when a house was built on a conforming lot, people had
to build their houses with a 30% FAR. Many houses had been built in that area
with space to make the required FAR and homeowners knew that going into the
project. The Building Code was the requirement. If people went over 30% in
FAR, a hardship was required for a variance. He heard no hardship.
Langer explained there were three basis points that he thought should be
considered in overturning the Building Inspector’s denial for floor area ratio in this
matter. A hardship had been created when the City approved the finished
bathroom, set of stairs to the basement and exterior staircase. This approval
intended use of the finished basement because people were required to transit
those areas without having enclosed mechanicals and electrical service in the
walls. It was a hardship to make comfortable use of the components in the
basement. In addition, the City based its findings on the portion of the ordinance
that dealt with height. There was no expectation that the Hammerschlags were
going to modify the height, thus, there was an error in the reference to the
ordinance. The error should be rescinded and his clients given a building permit.
A finished basement required access. A hardship was to make use of the
approved completed space. The completed space should be safe and
comfortable for guests. If the Hammerschlags could not access the finished
space in that way, then he wondered if the approval was happenstance or
unintended. A finished basement required access.
Hoffmann questioned the procedure to be used if there was an error by the
Building Inspector. No information was available at this time from the Building
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Inspector on whether an error had taken place in referencing the portion of the
code in his denial letter to the Hammerschlags.
Bogdanovich clarified the area noted by Langer included the area approved in
the original plan that was completed in 2005. He also questioned the
Hammerschlags whether they were led to believe the owner and original
contractor had intended the use of the basement as fully finished He also
questioned why the area was vacant and unfinished for almost 14 years. .
Hammerschlag noted there was no discussion of the permit during negotiations
for the house. The contractor that began work on his property expected that
there would be no issue with the building permit and it would be approved without
further comment. Hammerschlag questioned whether the Building Inspector had
an obligation to notify him that work on his property was not allowed prior to
construction because he was not notified prior to beginning construction on the
unfinished portion of his house.
Johnson noted the lumber for finishing the basement was already in place and
construction had begun according to pictures provided. He also noted the
applicant was not changing the footprint of the house and not infringing on
anyone in this case. Krajacic did not want to proceed with approval until the
amount of finished square footage could be determined on the house. After that
calculation could be made, the case should return to the Board of Zoning
Appeals for additional review and consideration.
KRAJACIC MOVED TO REQUEST THE SQUARE FOOTAGE OF THE
FINISHED SPACE CURRENTLY EXISTING IN THE HOUSE BE MEASURED
AND PROVIDED TO CITY STAFF AND TO RETURN THIS MATTER TO THE
BOARD OF ZONING APPEALS FOR ADDITIONAL CONSIDERATION AND
REVIEW AT THAT TIME. JOHNSON SECONDED THE MOTION.
HAMMERSCHLAG QUESTIONED WHAT HARM THIS REQUEST WAS DOING
IN TRYING TO MAKE THE SPACE LOOK NICE. KRAJACIC CLARIFIED
CODES WERE IN PLACE FOR BUILDING. ONCE THE EXISTING SQUARE
FOOTAGE WAS VERIFIED, THE MATTER COULD BE CONSIDERED FOR
REVIEW. THERE WAS NO FURTHER DISCUSSION. ALL WERE IN FAVOR.
MOTION CARRIED.
4.

Adjournment
JOHNSON MOVED TO ADJOURN THE THURSDAY, JUNE 28, 2018 BOARD OF
ZONING APPEALS MEETING AT 6:28 P.M. KRAJACIC SECONDED THE MOTION.
ALL WERE IN FAVOR. MOTION CARRIED.
Minutes prepared by: Accurate Business Communications, Inc.
Approved August 23, 2018

